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e In Islamic Lands
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_Chapter lil

In Christendom

The Legal Status
of the Jews and Muslims
in the Christian States

John Tolan

In the Muslim societies of the Middle Ages, Jews and Christians had the
status of dhimmis, protected but at the same time inferior. In the Christian
kingdoms of the Middle Ages, Jews and sometimes Muslims lived under
similar conditions with respect to the Christians. But their status became
increasingly precarious in many European

countries. Minorities were subjected to

violence and expulsions. For example, the A professor of medieval history at the
Jews were expelled from France in 1182,  Université de Nantes, the author works
L. ) primarily on the history of the legal sta-
again in 1306, and once more in 1394; from s of religious minorities. Among his
England in 1290; from Spain in 1492; and  publications: Saracens: Islam in the Me-
from Portugal in 1497. The Muslims were ﬁ'ﬁ:\',aelri;ogeezgI%%%"Z%"Sgs'tu;:f
expelled from Sicily in the thirteenth cen-  cis and the Sultan: The Curious History
tury, then gradually from all the Christian ' 2 Clirisiian-Muslim_Encourger {0

g : . ford University Press, 2009).
nations on the Iberian Peninsula.

John Tolan

The Roman foundations of the Jews’ status in Christendom

The legal foundations for this minority status can be found in Roman legislation of
the fourth and fifth centuries. The Theodosian Code, promulgated in 438, is a collec-
tion of laws decreed by emperors from Constantine I to Theodosius II. Book 16 of the
code deals with questions of religion.! It marks the establishment of Christianity as an
actual state religion, with, for example, privileges and exemptions for some members
of the clergy. Different laws of the code deal with Judaism, often called a “superstition”
or a “sect.” The Jews were prohibited from proselytizing, marrying Christians, hold-
ing certain public posts, mocking the rites and certain beliefs of the Christians, hav-
ing Christian slaves, circumcising their slaves, and so on. At the same time, however,
other laws protected the Jewish communities: they were guaranteed the right to practice
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their faith and to have synagogues. The Jewish patriarch and chief rabbis were granted
exemptions and privileges similar to those of the Christian clergy. The historian Amnon
Linder even speaks of the establishment of a true “Jewish church.” Some of these laws
designate Judaism not as a “superstition” but as a “religion,” just like Christianity.
Under the Christian Roman Empire, Judaism (unlike, for example, paganism, which
was banned) became a legitimate religion, though clearly inferior to Christianity.
Roman law, of course, had a profound influence on the Christian states of the Middle
Ages, especially on the Eastern Roman Empire (improperly called “Byzantine”). The
reforms of Justinian (527) included a revision of legislation concerning the Jews that
confirmed their minority status (protected and inferior). The Justinian Code became
the foundation for Byzantine law and an important source of Latin European jurispru-
dence, both in canon law and civil law. Theology also contributed toward justifying
and defining the inferior status of the Jew. Augustine, for example, explained that the
Jews must be allowed to live in peace within the Christian community because they
preserved the sacred Hebrew texts in their original language and because they were
the living witnesses of the punishment God imposed on them for having refused to
acknowledge Jesus as their messiah. This is the reason they were banished, exiled to
the four corners of the world to live in poverty. Paradoxically, this view justified both
tolerance of the Jews and oppression: they must be allowed to live in Christian lands,
Augustine said, but they must also submit to the yoke of the dominant society.
In addition, they must all convert to Christianity at the end of time. This dual
legacy, legal and theological, clarifies both why the Jews could live within Christian
societies and the precariousness of their existence.

The Muslims in medieval Christian Europe

Beginning in the eleventh century, during the Christian conquests of Muslim terri-
tories (in Sicily, the Holy Land, and on the Iberian Peninsula), many Muslims found
themselves under the yoke of Christian princes and were often granted a status anal-
ogous to that of the dhimmis in the Islamic world. Various juridical texts define the
legal status of the Muslim under Christian domination: capitulation treaties, munici-
pal and royal charters, and acts of ecclesiastical councils.? These documents show that
Muslims in the Christian kingdoms could be slaves, free peasants, artisans, or mer-
cenaries in the royal armies. The Muslims’ right to practice their faith was generally
assured. Their conversion could only be voluntary and, of course, only to Christianity.
The laws tried to maintain a certain level of segregation. In theory, the Muslim was to
be socially inferior to the Christian, just as the dhimmi in Islamic countries was infe-
rior to the Muslim — or as the Jew was in Christian kingdoms. The legislation con-
cerning Muslim minorities was derived from the traditional laws limiting the place of
the Jews in Christian society: according to canon law, the Jews were not to have the
slightest power over Christians. In particular, they could not have Christian slaves or
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hold public positions. Later legis-
lation extended these principles to
the Muslims. The Third Lateran
Council (1179) prohibited Jews
and Muslims from possessing
Christian slaves—a prohibition
often repeated in royal legislat:lon
(for example, in the Siete Partidas
of Alfonso X of Castile). Various
fueros (charters granted to cities Al
in Spain) prohibited the Jews and Ao
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o e e i i of setting some aside
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to continue
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. mfrried converted to Christianity. Ac'cordmg' t(c)1
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fonso X were somewhat more merciful toward
the Christian woman: the Musli

Many laws were aimed at b
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seven of its twenty laws are devoted to it. Five concern the punishments to be
imposed on Christians who convert to Islam. Apostates would lose all their pos-
sessions, which then became the property of heirs who had remained Christian;
converts could be accused of that crime for up to five years after their death. Even if
they returned to Christianity, they would lose the right to hold office, to bear wit-
ness, and to enter into purchasing or sales contracts. In the political and military
context of thirteenth-century Castile, the fear of conversion to Islam corresponded
to a very real danger: conversions often occurred during captivity in Islamic territo-
ries or accompanied an act of political treason.'?

By contrast, the conversion of a Jew or Muslim to Christianity was desirable, accord-
ing to the Siete Partidas, but it had to be voluntary: Christians must try to convince

accomplice would lose half her property. If she was married, she risked the
death penalty; if she was a prostitute, the two lovers would be W’hipped together
throughout the city. In all cases, the penalties were harsher for repeat offengders 5
antact with a religious adversary was often seen as an element of corruption or oi—
lutlb(? télat was to be avoided. Certain fueros did not allow non-Christians to go topthe
o bcsieedJeith o Mt . ot coud s ot i
' , ristians employ Muslim or
JCWI.Sh WCF nurses.'® Better enforcement of sexual prohibitions was also the reason
for imposing (or attempting to impose) clothing restrictions. This was particularl
true in the case of the Fourth Lateran Council in 1215, which ordered “SaralcensZ

and Jews to wear distinctive clothing in

'MuSIst and Jews were Zumpeﬂf order to prevent sexual relations, or rather.
toget. er because of their supposed to prevent Christians from using the pre- by reason aer example, not by Vlolf?nCC or con‘str'alr%t. No one had the right to pre-
ﬁastzizzy toward the Christians. text of ignorance to justify their affairs with vent a Muslim or Jew from converting o Christianity, or to call the convert forna-
c . : . . . .
Both were 5laspbemem’ accovdin o non-Christians. These measures, which were dizo (rerTegade or traltor?, or to insult hl.m or her. It w.as the fear of being the object
to the council, = supposed to apply to all Christend of such insults, along with force of habit, that according to Alfonso would prevent
® endom, . . . .
were Jews and Muslims from converting. The kings of Aragon promulgated similar laws

‘ very unevenly enforced.

‘t‘hat {mposed distinctive signs on the Musfiyms or that};)rohibitecz1 thzrin}fot;azealrai;vs
Christian” clothing were reiterated many times: at the Cortes of Seville in 1252 a%

that of Valladolid in 1258, and again at that of Seville in 1261, proof that the measil
decreed by the council of 1215 was not respected to any great extent.!! N
It was not only sexual corruption but also spiritual corruption that was feared
Innocent I1I and the Fourth Lateran Council endeavored to spare the Christians'
from the mockery and blasphemy of the “infidels.” To protect the Holy Week rit-
uals from such contamination, the council did not hesitate to ban Muslims and
Jews 'from public places during that period, as Spanish legislation would also do.!?
Mushms' a‘nd Jews were lumped together because of their supposed hostility towa.rd
the Christians. Both were “blasphemers” according to the council, which claimed
Fhat merr}bers of these two groups would parade during Holy Week in gaudy cloth-
ing, mak{ng fun of the Christians who were ricually expressing their sorrow 1}:1 com-
memoration of the Passion of Christ. That hostility was specifically invoked to jus-
tl.fy the ban on holding public positions: a “blasphemer” could not be given Jthe
shg-hFest power over a Christian. A polemical view of Islam and Judaism fed these
d‘eclsmns of the Fourth Lateran Council: without enumerating or distinguishing the

dlffer.ent “blasphemies” of the Muslims or Jews, the council affirmed that these z(\;iver
sufficient to justify the exclusion of the minorities from every post of authority )

The fear of apostasy

The p.roblem (?f conversion recurs often in these documents. Alfonso X the Wise
made it the principal subject of #/tula 7.25 of the Siete Partidas, “On the Moors™:
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to protect converts from insults and the loss of their inheritance.

All that legislation tended at once to protect the minorities and to circumscribe
their rights. The various interest groups could converge or diverge. For example,
the religious authorities of the minorities (imams and rabbis) and of t}%}?e majority
(the Christian clergy) all sought to avoid sexual promiscuity among people of dif-
ferent faiths. Many a Christian king or prince granted privileges to individuals or
groups (Jewish physicians or courtiers, the Muslim militia) to undermine the power
of other groups (vassals with large holdings, burghers). This created tensions and
jealousies that were often more than strictly religious disputes. The legal status of
religious minorities in Christian countries was ultimately much more fragile than
that of the dbimmi, which was well rooted in the founding texts of Islam. Muslims
and Jews lived in the Christian kingdoms at the king’s or queen’s pleasure, and noth-
ing kept sovereigns from expelling them, which they did increasingly as the Middle

Ages came to an end.
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Jews and Musli

The Muslim occupation of Sicily from 827 to 1071 led
10 the Arabization of the Jews on the island and their
submission to the dhimma system. The reconguest
by the Normans resulted in the establishment of a
kingdom founded on an implicit but Iasting pact of
coexistence between communities: the Normans
extended the dhimma to the Muslims, a minority
at that time, and consolidated the foundations of
jurisdictional autonomy and personal law for both
the Jews and the Muslims. These minorities were
considered “serfs of the Royal Chamber” that is,
immediately dependent on the king; they were both
subject to the jizya and citizens of the cities, the
ecumenical kingdom of the Normans lasted more
than a century, but it was swept aside by crises of
succession within the Hauteville dynasty. The central
power, weakened by the regencies, could not protect
the Muslims, who took up arms. Their unwitting revolt
ultimately led to their being forcibly displaced to
Lucera, Apulia, under Frederick the Great. The emperor
made some of the émigrés his Saracen guards and
reconstituted an autonomous community for them. Until
the end of the Middle Ages, even after the failure of the
plan for coexistence, autonomy remained the rulle for the
Jewish community of Sicily, which displayed constant
loyalty to the royal power. The state also recognized the
validity of the Muslims' institutions — notarial practices
and contract marriage - and the Muslims, few in number,
were sometimes citizens of the cities.!

The conquest and famines that devastated North
Africa in the ninth to twelfth centuries, as well as the

ravages of the Hilalians, contributed toward a mass

migration to Sicily, which continued under the Norman
regime: Arabs and Berbers from Cyrenaica, Tripolitania,
the Zab region, lirigiya, and the central Maghreb;
Christians from Carthage, Mahdia, and El Gharbia; and

Mota bene '

icily

Jews from throughout the Maghreb and even from the
Draa region and Tafilalet. A final wave of Jews, fleeing
the late-arriving persecution of the Almohad al-Mansur
in Marrakesh in 1231, were welcomed to Sicily in 1239.
Emperor Frederick Il settled them in Palermo.?

The family names o}f the Jews of Siclly, fixed in the
fourteenth century, allude to the origins of their ancestars
and make it possible to draw an imperfect map of these
migrations: Sijiimasa, the Draa, Tahert, M'sila, Tébessa,
Mahdia, Sfax. Gafsa, Tripoli, Sirte, and Baraa, a string of
strong communities connected to Sicily by commeice
from the eleventh century on. These migrations did not
end in the thirteenth century. Maghrebi Jews continued
to settle in Sicily, where they retained the status of
privileged immigrants® The Jewish community of
Trapani earned the priviletie of welcoming migrants
in 1474 and in 1491 Ferdinand, the Catholic king of
Aragon and Sicily, granted safe-conduct to seventy
Maghrebi Jews who came fo settle there.

Familiarity with the language linked the Jews of Sicily
to the Maghreb and thus allowed them fo act as go-
betweens, a role they shared with the Maltese and the
Christians of Pantelleria, who were also Arabophones.
They served as translators for notaries or in legal
courts, or as brokers in commerce between Sicily and
Tunisia. They possessed Arabic books in medicine
and astronomy. In the late thirteenth century, King
Charles of Anjou called upon Ferragut of Agrigento
to translate al-Bazi's medical manual, Al-Hawi,
from Arabic into Latin. In 1403 Martin the Younger,
king of Sicily, even choseﬁ amuel Sala, a merchant
active in Trapani, as anj ambassador to conduct
delicate negotiations withy;t{he Hafsid sovereign on the
question of redeeming eaéh other’s captives, which
involved a few bribes. The Sicilian Jews' linguistic
abilities, the support provided by the network of Jewish
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